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Few issues are more polarizing and more 
prone to misinformation than abortion.  
That is why, when the Florida Legislature 
this past session passed HB 5, both liberal 
and conservative commentators often 
invoked hyperbole to describe the legisla-
tion and its consequences.

On its face, the pertinent section of HB 5, 
Florida Statute 390.0111, is very concise 
and clear, as it simply states that “A physi-
cian may not perform a termination of 
pregnancy if the physician determines the 
gestational age of the fetus is more than 15 
weeks.”  Terminations after 15 weeks will 
only be allowed if:

(a)  Two physicians certify in writing that, 
in reasonable medical judgment, the termi-
nation of pregnancy is necessary to save the 
pregnant woman’s life or avert a serious 
risk of substantial and irreversible physical 
impairment of a major bodily function of 
the pregnant woman other than a psycho-
logical condition.

Or 

(b)  The fetus has not achieved viability 
AND two physicians certify in writing that 
the fetus has a fatal fetal abnormality.

With the above as a preamble, here are 
some of the key questions many physicians 
have regarding the new law.

Q:  Has the law gone into effect?

A:  Yes.  While lawsuits are ongoing that 
seek to invalidate the law based upon 
Florida’s constitutional right to privacy, the 
law remains in effect until there is a final 
resolution to those cases.  The Florida 
Supreme Court likely will take up the case 
later this year or early in 2023, but the law 
remains in effect until those cases are 
resolved.

Q:  Is there an exception for rape and 
incest?

A:  No.  As many commentators have 
noted, the law does not differentiate based 
upon how the woman came to be pregnant.  
As a result, there is no exception for rape or 
incest.

Q:  May I even address the possibility of 
abortion for a pregnant patient whose 
fetus is more than 15 weeks old?

A:  Yes.  While you may not provide the 
abortion, the law does not restrict a physi-
cian’s ability to discuss options with 
patients.  This may include the possibility of 
obtaining an abortion in another state.

Q:  May the two certifying physicians be 
in the same practice?

A:   Yes.  There is no provision stating that 
the certifying physicians be in separate 
practices.

Q:  Will the 15-week limit be further 
reduced?

A:  It is possible, and legislation is expected 
in 2023 that would reduce the 15-week 
limit.  As of press time, however, it is 
unknown what those proposals will contain.

Unfortunately, as noted, more legislation 
and litigation is expected on this issue in the 
near future.  The FAFP will continue to 
update its members on developments in this 
arena, but members should feel free to 
contact the Academy via Jay Millson EVP 
(jmillson@fafp.org) should they have any 
questions.
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